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TED SMITH DEFEATS THE GOVERNMENT ON THE FIRST PARTY SUMMONS
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For the last few years, the IRS has quit trying to enforce force First Party Summonses against individuals who know the law.  The IRS freely has admitted that a First Party Summons cannot be enforced against anyone who properly asserts the Fifth Amendment.


A great Freedom Fighter, Ted Smith, defeated the IRS at their own game.  Ted followed the correct procedures and he appeared at three meetings with the IRS and properly asserted the Fifth Amendment.  The IRS turned the cases over the Department of Justice and the good ole DOJ Attorney went for enforcement.


Ted blasted the government with his briefs and motions and the government backed down and filed their own motion to dismiss.


This is a great victory because it shows we have taken the teeth out of the most potent IRS information weapon:  The First Party Summons.  So, ask yourselves this question:  If the IRS cannot get information out of an individual at a summons hearing; then how can they require the same individual to waive his Fifth Amendment Rights and send the information each year on April Fools Day?  Hang in there!


Now Ted can file a motion for costs against the government and he can also sue them for a witness fee for each meeting.  If everyone would take on the government like Ted did, they would not have time to harass as many innocent people.

THE CHURCH OF SCIENTOLOGY MAKES GREAT CASE LAW


I am about as hard an IRS fighter as they come and yet, the Church of Scientology just beat me to a first.  That is right.  The Church of Scientology has just changed the law related to summons enforcements.  The other day I was reading the Rocky Mountain News and I saw an article about their most recent case.  So I called up a friend of mine and had him run it off of LEXIS, the fabulous computer network of case law. The case name and number is Church of Scientology of Cal. v. United States of America, 1992 LEXIS 7197.


The case is better than my wildest dreams could have predicted.  Just look at some of the great language:


...When the Government has obtained such materials as a result of an unlawful summons that interest is violated (the privacy interest) and a court can effectuate relief by ordering the Government to return the records. Moreover, even if the Government retains only copies of the disputed materials, a taxpayer still suffers injury by the Government's continued possession of those materials, namely, the affront to the taxpayer's privacy.


Now, what is so incredible about this case is that it is directly on point in my case.  As a matter of fact, the Supreme Court quoted one of the issues that I lost in one of my cases, United States v. Church of World  Peace, Inc., 878 F.2d 1281; as an example of the bad law. The previous law prevented the appeal of a District Court order enforcing a summons by denying stays and then mooting appeals.  The Supreme Court changed it all by ruling that the Court could order the government to return the records and destroy the copies.


Now, I find myself in an interesting position.  The IRS is getting ready to use their "fruit of the poison tree" in my case.  What will the Tax Court do?  Can I stop the government from using the information with new court actions based on Church of Scientology, supra.  Only time will tell. (This article was written over 15 years ago. I raised this issue in Tax Court and the Tax Court allowed the use of the information).
SEARCH WARRANTS AND THE COLLECTION DIVISION

     The Supreme Court has held that a Revenue Officer's warrant less entry into the privacy of a taxpayer's office to seize property subject to a Federal tax lien is in violation of the Fourth Amendment since "except in certain carefully defined classes of cases, a search of private property without proper consent is unreasonable' unless it has been authorized by a valid search warrant." G.M. Leasing Corp. v. U.S., 429 US 338, 50 LEd 2d 530, 97 S Ct 619 (1977).  The case also held that the IRS does not need a warrant to seize a car on public streets, parking lots or other open areas.

        The IRS must make an application for a search warrant supported by a revenue officer's affidavit for an order permitting entry into a taxpayer's premises for seizure of property. (In re Carlson, 580 F2d 1365 (CA10, 1978).  The affidavit must state that a tax assessment has been made, that a notice and demand for payment has been made, that the taxpayer neglected or refused to pay and that property belonging to the taxpayer subject to seizure is at the premises to be seized.(Carlson, supra.).
        As you can see, the IRS can enter onto private property to take stuff, but they have to follow certain procedures.  Since most of the items that individuals have in their homes are exempt or aren't worth much in resale, most individuals will not have to worry about household goods, etc.  However, if your car is parked in an area that is not closed in by a fence, it is fair game.
LET'S TALK ABOUT SEARCH WARRANTS

     The IRS can use search warrants in their quest to incarcerate individuals for the violation of Title 26 crimes. The Service allegedly practices restraint and they only request search warrants in significant cases.  Therefore, If you are attacked with an IRS search warrant, the IRS considers you to be important.  The service considers several factors in the issuance of a search warrant such as: the

amount of taxes due, the nature of fraud, and the impact of the particular case on the "voluntary" compliance with the revenue laws.

     Requests for search warrants must first be cleared with the Criminal Investigation Division and with the District Counsel. The IRS must include an affidavit that establishes the following:

     1.  The affidavit must contain a factual showing that  there is a current probable cause to believe that a tax crime has been committed, including a factual  showing that there is likely to be a significant tax  impact.

     2.  The affidavit must contain a factual showing that there is probable cause to believe that evidence sought is seizable by virtue of being connected with the crimes.

     3.  The affidavit must contain a factual showing that there is current probably cause to believe that the  evidence sought is on the premises to be searched.
         The search warrant request should specify the precise location of records on the premises to the      extent possible.

     4.  The affidavit must contain a particular description of the premises to be searched and of the specific items to be seized.

     5.  As is commonly the case, where the affidavit is based on information provided by an informant, it   must establish the informant's basis of knowledge

and must factually support that the information is credible and that the information provided is reliable.

     Requests for search warrants are submitted in writing through the Criminal Investigation channels to the District Counsel.  The District Counsel will review the request.  If there are not extraordinary circumstances, the request will

not be approved on oral presentation only.

     A search warrant must be based upon probable cause to be valid.  Probable cause consists of the facts or circumstances which would a reasonably cautious and prudent man to believe that:

     1.   The person to be arrested is committing a crime or has committed a felony, or

     2.  The property subject to seizure is on the premises to be searched and an offense involving it has been or is being committed.

     3.  The terms "reasonable search" and "search based upon     probable cause" are not synonymous. "Probable Cause” is just one element of reasonableness.  An officer might have a probable cause to search a house and

still conduct an unreasonable search of that house.

     4.  Probable cause means that the affiant has reasonable grounds at the time of his affidavit for the belief that the law was being violated on the premises to be searched.  The Supreme Court has said:

     "This Court is...concerned to uphold the actions of law enforcement officers consistently following the proper constitutional course...It is vital that having done so their actions should be sustained under a system of justice responsive both to the needs of individual liberty and the rights of the community." 
U. S. v. Ventresca, 380 U.S. 102,85 S.Ct. 741 (1965)."

     5.  The affidavit may be based on hearsay as long it    gives a reason for crediting the source of the  information. Cecil Jones v. U.S., 362 257, 80 S. Ct.  725 (1960); Draper v.  U.S., 358 U.S 307.  The  search warrant does not need to be confined to the direct personal observations of the affiant (Aquilar   v.  Texas, 378 U.S. 108, 84 S. Ct. 1509 (1964).  The affidavit should at least relate some of the facts from which the officer as concluded that the informant was credible.  For example, it may state that the informant has given correct information in the past (Aquilar v. Texas, supra).  Observations of   fellow officers engaged in the investigation are  also a reliable basis for a warrant (Rugendorf v.  U.S. 376 U.S. 528, 84 S. Ct.  825 (1964); Chin Kay  v.  U.S. 311 F2d 317).

     If you are the subject of a search, be sure to look over the search warrant and be ready to challenge the warrant on constitutional and (or) procedural grounds.
DICK VITI AND BILL CONKLIN PUSH A TREMENDOUS EFFORT


Dick Viti, the brilliant freedom attorney from Atlanta Georgia and Bill Conklin, the feisty paralegal from Denver joined forces in 1991 to work on the concept of the Fifth Amendment as it relates to income taxes.  One day, in a law library in Atlanta, Georgia, they discovered some case law when working on Dick's case.  One of the concepts that came to them as a result of their intense effort is the following:


Individuals who are classified as illegal tax protestors clearly have a reason to be concerned about the Fifth Amendment problem related to the "requirement" to file 1040 returns.  That is true even if nobody else has a problem. And it is especially true in light of the new law cited below.  Well, anyway, the two intrepid freedom fighters  filed the motion below in each of their cases.  (The courts in both cases ignored the argument and dismissed it without comment.  The Supreme Court denied cert.)

A quote from Conklin's brief follows:


Comes the plaintiff, Rev. William T. Conklin, in the above entitled action and ads the following authority to his argument that his position cannot be frivolous:


 In its Handbook for Special agents, the CID advises its agents as follows:


  342.11 (1-18080) Statement of An Individual

     
(1)  the purpose of the Fifth Amendment provision that no person shall be compelled in any criminal case to be a witness against himself is to ensure that no one will be forced in any manner or at any time to give testimony that may expose him/her to prosecution for a crime.  (Emphasis added).


In addition, special agents are required to advise individuals of their rights in the following manner:


342.132 (1-18-80)  Non Custodial Interviews

The special agent will then advise the subject of the investigation substantially as follows:


In connection with my investigation of your tax liability (or other matter), I would like to ask you some questions.  However, first I advise you that under the Fifth Amendment to the Constitution of the United States I cannot compel you to answer any questions or to submit any information if such answers or information might tend to incriminate you in any way.  I also advise you that anything which you say and any documents which you submit may be used against you in any criminal proceeding which may be undertaken..." Emphasis  added).

    The plaintiff's position is that all Americans possess the rights noted above at all times - whether suspected of criminal wrongdoing or not; but assuming the government has a narrower position with regard to the Fifth Amendment, it is clear that at the very least the Fifth Amendment protects an individual who has been determined to be involved in criminal activity (and who has been referred to CID for potential criminal prosecution) from being forced to respond to the agency's inquires.



The central standard for the privilege's application has been whether the claimant is confronted by substantial and 'real,' and not merely trifling or imaginary, hazards of incrimination." Marchetti v. United States, 390 U.S. 39, 53 (1967).  Given the fact that the plaintiff was classified as an illegal tax protestor and the CID is receiving all the correspondence he sends to the IRS, his fear has to be substantial and not merely imaginary.



In citing Marchetti, the 11th Circuit observed in U.S. v. Argomaniz, 925 F.2d 1349, 1353 (11th Cir. 1991):


  The central standard for the application (of the fifth amendment privilege against self-incrimination is) whether the claimant is confronted by substantial and 'real,' and not merely trifling or imaginary, hazards of incrimination."  Marchetti v. United States, 390 U. S. 39, 53 (1963).


Clearly, that standard applied with regard to the plaintiff's apprehensiveness when he gave the IRS power of attorney to file his tax returns for him.


The 11th Circuit noted in also in Argomaniz, that "There can exist a legitimate fear of criminal prosecution while an IRS investigation remains in the civil state, before formal transfer to the criminal division."  (Footnote omitted). Argomaniz at 1353, citing United States v. Sharp, 920 F.2d 1167 (4th Cir. 1990).


The Internal Revenue Service had already targeted the plaintiff for consideration of prosecution and had already committed any information, that the plaintiff had provided and would provide, for transfer to the Criminal Investigation Division for use in his prosecution.  (As proved by the plaintiff's exhibits in previous motions showing that all his correspondence was immediately marked "received by the CID". The plaintiff's concerns were well beyond any concerns that Argomaniz may have had.


In Sharp, which raised the question of whether the fifth amendment provided a taxpayer with a basis for refusing to answer questions propounded by the Internal Revenue Service in the course of an investigation of possible civil liability (Sharp at 1169), the 4th Circuit held that:



    The Fifth Amendment’s protection against self- incrimination applies in any type of proceeding whether civil, criminal, administrative, investigatory, or adjudicatory.  And it applies not only to evidence which may directly support a criminal conviction, but to "information which would furnish a link in the chain of evidence that could lead to prosecution, as well as evidence which an individual responsible believes could be used against him in a criminal prosecution.



  Accordingly, it may apply in the context of an IRS investigation into civil tax liability, given the recognized potential that such investigations have for leading to criminal prosecutions.  In particular, the privilege may properly be invoked in this context on the basis that the information being sought could serve as a link in the chain of evidence in a prosecution for criminal violation of the tax laws. (citations omitted). Sharp at 1170.


In establishing the connection between the nature of the inquiry with Sharp's apprehension of prosecution, the 4th Circuit noted:


Here, the incriminating nature of the information sought from Sharp was evident from the very questions asked under the circumstances of their asking.  Sharp was asked to provide information directly relating to his income and his knowledge of it for the years in which he was under investigation for failing to file returns.



    With the incrimination nature of the information facially evident, the reasonableness of Sharp's apprehension of prosecution should have been assumed, unless there were reasons (other than the government's express or implied representation of its present intention) to question the government's legal ability to prosecute (Citations omitted). Sharp at 1171.


In the instant case the plaintiff had already advanced beyond the civil stage of any inquires.  Once he was classified as an Illegal Tax Protestor, alleged to be involved in criminal wrong-doing involving his income taxes, and targeted for expeditious investigation and prosecution, the plaintiff's only means of preserving his Fifth Amendment right was to maintain his silence.  There can be no question that the plaintiff was confronted by substantial and real hazards of incrimination (the validity of the concern is clearly illustrated by the fact that the plaintiff sued the IRS to get his ITP code removed and he lost in the Tenth Circuit).  Any attempts by the government to use the courts to secure any of the information solicited in the filing of an income tax return would surely have been unsuccessful upon the plaintiff's invocation of the Fifth Amendment.


In light of the plaintiff's classification as an Illegal Tax Protestor (classified as such prior to taking any action with regard to his beliefs); and, in light of the protections afforded by the fifth amendment as recognized by Argomaniz and Sharp, it is certain that even the Court could not have compelled the plaintiff to sign his 1987 Tax Return and waive his Fifth Amendment Rights.  Therefore, the plaintiff, like Marchetti, cannot now be held accountable for the valid exercise of his right, under the Fifth Amendment, not to be a witness against himself.


The government did not refuse the power of attorney and did not provide a forum in which the plaintiff could present his concerns regarding the waiver of Fifth Amendment rights. The Court has a duty to preserve the plaintiff's rights by recognizing that the plaintiff's position is a complete defense to the civil penalty statute.  As in Marchetti, the only way the plaintiff could preserve the protection afforded by the Fifth Amendment was to not sign a return at all.  The government has made no attempt to afford the plaintiff an Argomaniz type hearing and should not now be allowed to circumvent the plaintiff's fifth amendment right not to bear witness against himself.


Since the plaintiff could not possibly have been required to sign a tax return for the year 1987, his position in giving the IRS power of attorney to file his returns for him cannot be frivolous.


So what do you think?










The Fifth Amendment’s protection against self- incrimination applies in any type of proceeding whether civil, criminal, administrative, investigatory, or adjudicatory.
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