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In the last twenty years, the Supreme Court has done a lot to cut down our protection under the Fourth Amendment. But there is still great potential to defeat the Income Tax using Fourth Amendment arguments.  One thing is for certain, the situation is very confusing.


The Fourth Amendment states:  "the right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized."


This area of the law is very complicated and the Courts are doing what they can to protect the government.  However, generally a person who has an interest in the area searched has a standing to challenge an illegal search and seizure.


In United States v. First National City Bank, 568 F.2d 853 (2d Cir. 1977); an individual was denied intervention in a proceeding by the IRS to enforce levies and gain access to the safety deposit box and records.  The court held that the individual did have some interest or expectation of privacy but did not allow him to intervene.  If an individual transfers papers to a third person, his surrender of the property can be fatal to a successful challenge on Fourth Amendment grounds. See Couch v. United States, 409 US 322 (1973).  If an individual is not the owner or the possessor of records, he lacks standing to challenge a summons on the Fourth Amendment, Fisher v. United States, 425 US 391 (1976). There is no expectation of privacy if records are of commercial transactions between the third person and the individual that the third person is likely to keep (United States v.  Miller 425 US 435 (1976).


Fourth Amendment guarantees apply to artificial as well as natural persons.  One of the best cases on this issue is G. M. Leasing Corp v. United States, 429 US 338 (1977).  A voluntary consent to a search and seizure of evidence may constitute a waiver of a person's constitutional rights under the Amendment (Schneckcloth v. Bustamonte, 412 US 218 (1973).

An individual validly consents to a search of his papers for Fourth Amendment purposes when he voluntarily permits the agent to examine his returns, if the agent has not begun or continued the investigation for the purpose of gathering evidence of criminal wrongdoing. For example, when a routine tax audit has begun, the agent may get evidence of misreporting without warning the individual of the changing direction of the examination. See United States v.  Sclafani, 265 F2d 402 (2d  Cir.) cert. denied, 360 US 918 (1959).


It appears that if the IRS is conducting an examination and they know that the information is going to be used for criminal purposes, then they might be violating your Fourth Amendment Rights.  In United States v. Powell, 835 F.2d 1095 (5th Cir. 1988), the taxpayer who was convicted of willfully attempting to evade income taxes under Section 7201, sought to suppress the evidence on the ground that it was obtained through the fraud, trickery, and deceit of IRS agents, and in violation of the Manual.  The court found that a revenue agent did not mislead the taxpayer and had no duty to inform him that her investigation might result in criminal charges. In addition, the IRS agent did not violate the provisions of the Manual by failing to file a fraud referral report with the Criminal Investigation Division when she first considered referring the case.  However, since the IRS warns everyone in the Privacy Act Notice that information given to the IRS can be used in criminal tax cases, doesn't it stand to reason given the Schneckcloth case, that individuals who file returns, do waive their Fourth Amendment Rights.  Can the IRS, therefore require you to waive your Fourth Amendment Rights when you file a return?  Think about it!!

WHAT DO I DO WHEN THE IRS COMES TO TAKE MY STUFF?


This is a question that is not too hard to answer.  You let them take it! That is right.  If the IRS comes and tows your car out of the driveway, let them do it.  Do not stand in their way.  If you do, the Revenue Officer might just run down and get a warrant for your arrest.  That is right, it is a crime to attempt to protect stuff that the government is trying to take even though they have no court order or a search warrant.  If you want to contest the issue, the time to do it is after the seizure. You start suing Uncle Sam in the good old Federal Court.


Recently a fellow stood out by his truck and refused to let the IRS steal it from his driveway.  The agent and his buddies, the CID left after about an hour of the stand off and promised to come back with a warrant for his arrest.  He called and I suggested that he immediately call up the Revenue Officer and tell him that he could come get his toys.  Fortunately the RO came out and grabbed what he could grab, so the chances of them nailing this guy for obstructing government seizures is real slim.


There are people in Federal Pens right now who tried to protect their stuff from government seizure, so don't do it. The proper thing to do is let them take it, you can object and explain how they are breaking the law, but don't get in their way.  As soon as they leave with your stuff you can start thinking about the lawsuits you will file.  
SUBORDINATION OF THE FEDERAL TAX LIEN


Yes, there are many ways to skin the cat and here is one other way.  You may be in a position of negotiating your federal tax lien through the method of subordination. For example if you have a home and you can get a second mortgage, you should be able to get the IRS lien subordinated to the second mortgage if that second mortgage could significantly pay off the IRS. Under the Internal Revenue Code Section 6325(d), the IRS has the authority to lift or subordinate a lien if the IRS is paid an amount equal to its lien or the IRS would ultimately collect more money by subordinating the lien and the collection of the liability would be facilitated by the subordination of the lien.


Your application for a certificate of subordination must be made in triplicate and it must contain the following information. (Rev. Proc. 68-8 1968-1CB 754).


1.  Your name and address.

     2.  Whether the subordination is made relating to a payment of the amount subordinated or relating to the facilitation of the collection of the tax.

     3.  A detailed description of the property for which the subordination is sought.

     4.  A copy of the Notice of Federal Tax Lien (IRS Form 668).

     5.  Copies of the proposed documents that will create the liability to which the tax lien will be subordinate.  For example, if you are getting a second mortgage on your home, you need to provide copies of those documents.

     6.  Other encumbrances on the property must be disclosed.

     7.  An estimate of the fair marked value of the property must be included.

     8.  The amount of money to be paid to the IRS must be stated.

     9.  There must be an explanation of the reasons why the collection of taxes will be facilitated.


10. Include any other information.


11. Include the name and address of any representatives.

     12. Sign the statement under the penalty of perjury and declare that all the facts are true and correct.


File your form with the IRS.  For those of you have a home that may be seized by the IRS, this method may protect your home from seizure.  It is a way out of the problem for those who got onto the front lines of the Freedom Movement when they still owned property. 

You can make all IRS activity difficult by catching them when they mess up and then suing them whenever possible.  Of course, you won't file frivolous suits, because you won't have too.  The IRS makes so many mistakes that almost anyone who has any contact with them can file a legitimate suit against them for any number of procedural violations.  So let the Nazis take your toys when they come knocking, don't interfere or they will have you in the concentration camp.  You will get your day in court later.  And remember, there won't be enough DOJ attorneys to go around or enough judges either when everyone discovers the power they can have as the masses move into the litigation arena.  Keep on keeping on.

Dear Willie:

I want to thank you so much for the success that you have  helped us with.  A couple of weeks ago we saw your ad which was advertising the fact that you can help people fight the IRS.  My wife and I were in a desperate situation.  My wages were garnished and the IRS would not listen to my problem.  They claimed that I had not sent in tax returns, even though I had.  The Revenue Officer was very nasty to me and very unreasonable.  I found it almost impossible to get anything accomplished. I simply didn't know what to do and I didn't know where to turn.  Then I called .  You  started working with me and the levy is off my wages.  The IRS is now dealing with me.  I am very excited about your .  I am going to put your $50,000 reward ad in my local newspapers and really promote you.  There is no place in our country for an agency that treats people so horrible.  Thank you so much.

Sincerely,

Successful

_________________________

Dear Successful:

It is great to hear from you.  Stories like yours make our efforts worth-while.  We really appreciate your willingness to

put in ads.   That is how were are really going to make change.  Thank you,

Sincerely,

Willie

SUING THE IRS AND OTHERS IN FEDERAL COURT


If you decide to file a lawsuit, the first question you must answer is that of jurisdiction.  If you are going to sue in Federal Court, you must show that there is subject matter jurisdiction. There are two kinds of subject matter jurisdiction.  These are diversity jurisdiction and federal question jurisdiction.  If you are going to sue the IRS, you will  be dealing with federal question jurisdiction.  If you want to figure out the jurisdiction question you must ask two questions:  These questions are:  Who are the parties to this case? and What is the basis of this suit?


If the plaintiff and the defendant are citizens of different states and the amount in controversy is fifty thousand dollars or more (28 U.S.C. Section 1332(a); you can sue in Federal Court.  Of course, in suing the IRS, jurisdiction is obtained by showing a federal question.  A case can be brought in federal court if it "arises under the Constitution, laws, or treaties of the United States;" See 28 U.S.C. Section 1331. In federal question jurisdiction, the amount involved in irrelevant.  Internal Revenue Service matters are brought into Federal Court under 28 U.S.C. Section 1340.


Once you decide that you can use Federal Court, you can start your suit.  A lawsuit is begun by filing a complaint with the federal court.  Federal Rule of Civil Procedure 3 explains the beginnings of the suit.  The complaint is the document you file that sets out your claim against the defendant.  After you file suit, you must serve the parties. If you are suing the IRS, you must either hire a process server or have a friend serve the United States Attorney in your area in person.  The friend can then mail copies of the suit to the Attorney General in Washington, D.C. and to the District Office of the Internal Revenue Service.


You must be careful to pay attention to the time limitations built into the rules.  Every step in your suit is governed by specific time limitations and you must follow them.


The process of Federal Court starts with the complaint. Your complaint must have the name of the court, the number assigned to the action, names of the parties and the designation of the pleading.  Furthermore, the complaint must show that the court has subject matter jurisdiction.  The complaint must also show a claim for relief.  (See Fed.R.Civ.P. 8(a)(2).  The plaintiff must set forth in general terms why the plaintiff is entitled to recover against the defendant.  If the plaintiff has several claims against the defendant, the claims must be set forth separately (Fed.R.Civ.P.10(b).  Also the complaint must state what relief the plaintiff wants, whether money or another form of relief. Fed.R.Civ.P.8(a).


After the defendant gets the suit, he must decide whether to challenge the complaint or to answer.  The defendant can challenge the complaint by using pre-answer motions.  In these motions, the defendant can argue that the plaintiff's complaint is deficient and that the lawsuit cannot proceed. Some of the possible defenses to the validity of the complaint are the following: lack of subject matter jurisdiction, lack of personal jurisdiction, improper venue, insufficiency of process or service of process, failure to state a claim upon which relief can be granted, and failure to join a necessary party under Rule 19.  Objections with regard to personal jurisdiction, venue, and service of process must be made before trial or they are lost. (Fed.R.Civ.P.12(h)(1).  However some objections like objecting that the plaintiff has failed to state a claim can be made before and during trial. (Fed.R.Civ.P.12(h)(12).  The defense of lack of subject matter jurisdiction can be raised by the court or the defendant at any time. (Fed.R.Civ.P.12(h)(3).


The defendant must raise all Rule 12 Motions in writing and if the defendant asserts facts, those facts must be established by affidavits, etc. (Fed.R.Civ.P.7(b)(1).  Lets take a look at various Rule 12 Motions:


1.  Lack of subject matter jurisdiction.

     2.  Lack of personal jurisdiction. (Assertion that the court cannot decide the case in relation to the defendant).


3.  Improper venue. (The suit is in the wrong court).

     4.  Insufficiency of process. (The plaintiff didn't serve the paperwork of the suit correctly).

     5.  Failure to join a necessary party. (The defendant argues that another individual must be sued for the case to continue).

     6.  Failure to state a claim. The defendant argues that the facts argued by the plaintiff cannot get relief for the defendant. (See Conley v.  Gibson, 355 U.S. 41 (1957).


The defendant can also file motions related to the legal sufficiency of the complaint.

     1.  Motion for a more definite statement.  If the suit is vague and hard to understand, the defendant may file this motion.

     2.  Motion to strike.  The defendant uses this motion to get material that is 'redundant, immaterial, impertinent, or scandalous" deleted from the suit. (Fed.R.Civ.P.12(f).


After the pre-answer motions are filed, the court will decide whether to dismiss the complaint. If the complaint stays, the defendant must answer.  The IRS has 60 days to answer a complaint in Federal District Court.  The defendant will want to proceed logically through he complaint and either admit or deny specifically each of the allegations. If the defendant does not have sufficient information or knowledge to form a belief as to the truth of an allegation, he can state that fact. (Fed.R.Civ.P. 8(b).  If an allegation is partly true, the defendant must admit in part that it is true and deny in part that it is true.  The defendant should be very careful in answering so that he doesn't admit the truth of allegations that he wants to challenge.  The defendant can bring up "affirmative defenses," but they must be stated in the answer if the defendant wishes to raise the issues during trial (Fed.R.Civ.P. 8(c).


A defendant can also assert claims against the plaintiff and the claim does not have to be related to the plaintiff's claim. (Fed.R.Civ. P. 13(b).  If the claim to be is raised is related to the plaintiff's claim, then it must be raised in the answer.


Sometimes, individuals who file complaints want to amend the complaints after the filing.  If you find yourself in that situation, you can amend once without the court's permission. You can also amend a complaint before the defendant answers.  See Fed.R.Civ.P. 15(a).  If you need to get the court's permission to amend the complaint, you do it with a formal motion to the court.  Attach a copy of the proposed amendment and state why you are seeking the amendment.


Your next major challenge is the discovery process. This is a system that is used by plaintiffs and defendants to get information for their case.  You can ask questions to get information from the defendant.  If you sue the IRS and they ask you questions, realize that you have objections available to you.  You can object on relevance or on privilege.  For example, if you think the answer to a question would violate your Fifth Amendment Right, you have the right to object.


There are various discovery tools that you can use.  One tool is interrogatories.  These are written questions that you send to the defendant.  Requests for Admissions are requests to get the other party to either affirm or deny the validity of certain documents and facts.  You can also file a request for the production of certain documents and objects.

If you object to responding to certain questions, you can also file a motion for a protective order.  See Fed. R.Civ.P. 26(c).










These workers are on their way home, they spend almost half their lives working to pay taxes to various levels of government and they don’t even get healthcare.
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