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IRS SEIZURES OF PERSONAL PROPERTY, WRITS, ETC.
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The IRS has authority to seize the assets of taxpayers under 26 USC 6331.  The IRS can enter on the premises of a private home to seize when an individual waives his Fourth Amendment Rights and consents, allowing the IRS to enter the property. The IRS, however, needs a writ of entry to get into a private house or to go on the property of a third party to get assets.


The IRS can enter the property simply to request consent if they are invited in.  Assets on public property can be seized without consent or a writ of entry.  Generally, in the case of a business, anywhere the public is allowed is considered public for purposes of a writ of entry.  Generally the IRS does not attempt to get a writ until they have requested consent. A judge has a right to refuse to sign a writ of entry. (I wonder if they

[image: image2.wmf]refuse to do it for the IRS?)  The IRS can appeal the denial of a writ.  The Revenue Officer must prepare an affidavit for the court in which he shows that there is a reasonable expectation that upon entry, he will be able to locate assets.


A writ of entry is generally in effect for ten days.


Once the Revenue Officer gets a writ, he can enter on private property without the permission of the individual involved.  The IRS can padlock entrances and change locks so they have sole possession of the premises.  Revenue Officers are not personally liable for damage suits if they follow the correct procedures.


As you can see, the IRS has an incredible amount of power. They generally don't go into private homes because they are not interested in old clothes, books, dishes and garage sale stuff. So in general, you don't have to worry about it.  However, they can still do it if they want to.  If the IRS did enter into private homes and seize people's stuff on a regular basis, the hatred for them would grow out of control.  They are smart enough to know that and that is why they do not use this power as much as they want.  So don't worry needlessly, because unless you have something really valuable, they aren't going to bug you.

WHAT DOES THE IRS DO WITH SEIZED PROPERTY?


 If the IRS takes your property through seizure; you might be able to get it back. Of course, the ease with which you get your property will depend on your specific fact situation; however, there are certain points to keep in mind.  You have the right to pay the amount due together with the expenses of the proceeding at any time prior to the sale (IRC 6337(a).  If your real estate is seized, you have the right to redeem the property at any time within 180 days after the sale.  Of course, you may be able to prove that the IRS has not followed the proper assessment procedures.  A quiet title action may be helpful in the case of seized real estate; especially if you show up to the sale and pass out copies of your lawsuit to the prospective buyers.  If the IRS Agent in charge won't let you speak, then you can pass out a flyer explaining that any individuals who purchase the property will be out of luck if you win the quiet title: the IRS will not reimburse them for their purchase.


Before the IRS sells your property, they must develop a minimum bid price.  The minimum bid must take into account the expense of making the levy and the conduct of the sale.  Also, the United States can purchase the property at the minimum price.  At the sale, bids are welcome and the property may be sold for higher than minimum bid.


 The individuals who buy your property will have to pay in full at the time of the acceptance of the bid; but the payment can be deferred for a period not to exceed one month. (IRC 6335 (e)(2)(C).  If the individual buying the property does not pay for the property, the Secretary can sell the property again. See Reg. 301.6335-1(c)(8).


 The IRS applies funds that they make through seizure to the expense of the levy and sale and any other proceeding they had to initiate to get the tax. Then, the proceeds are used to go toward any tax liability.  It is possible to bring an action to set aside a sale.  If you decide to sue, the proper jurisdiction is the district court within whose jurisdiction the property is situated. Also, remember that state courts have jurisdiction to determine whether or not Federal tax sales of real estate were valid.


 Please note that all property sold by the government pursuant to a levy is sold "as is" without recourse against the government (Regulation 301.6335-1(c)(4)(iii).  Also see U. S. Furniture Exchange, Inc., 193 F. Supp 925 (SD, 1961); Belgrade v. U.S., 232 F. Supp 265 (WD La, 1964) and Pia v. U.S., 7 Cl Ct 208 (1985).


 Don't you think that the individuals at the sale should know about their risks.  The buyer has a duty to check title to the property to make sure that it is free of problems (Pia v. U.S., supra. in which buyers assumed the risk when the property purchased was subject to a mortgage lien and a bank foreclosed on the property)  (I think they got what they deserved for purchasing stuff from the IRS, don't you?)


 So there you have it. If you are on the front Lines, you shouldn't have property, but if you do and the IRS takes it, you know the score. 

SELF ASSESSMENTS AND THE INTERNAL REVENUE CODE

In Bill Conklin's refund claim, the Tenth Circuit took the position that he made a self-assessment although he did not sign a return.  However, an unsigned return does not constitute a self-assessment for any other Section of the Internal Revenue Code.  What do you think of Bill's argument?


Is it a violation of the Fifth Amendment Right to due process for the Court and the IRS to use inconsistent definitions of the term "self-assessment," in ruling that the plaintiff took a legally "frivolous" position?

The Tenth Circuit Court of Appeals took the position that the plaintiff had made a "self-assessment" for purposes of Section 6702 in sanctioning him for filing a legally frivolous appeal.  However, there is no Tenth Circuit Law on which the plaintiff could rely in making his decision to appeal this case which consistently delineates the meaning of a "self-assessment" throughout the Internal Revenue Code. Since for the purposes of all other IRC Sections, a "self- assessment" requires a signature, it is a violation of due process to interpret the English language inconsistently and then sanction a Pro se.


For example, once a return is filed, the Service has three yeas to assess the amount of any tax.  If a return is not filed, the IRS may assess and collect a tax at any time under IRC Section 6501(c)(3).  In general, for purposes of starting the limitations period, a form or document filed with the Service constitutes a return if it sets forth all the data from which the tax in question can be computed and assessed.  See Germantown Trust Co. v. Comm'r 309 US 304 (1940).   Also see Comm'r v. Lane Wells Co. 321 US 219 (1944).  A statement that purports to be a return but does not disclose this basic data does not start the running of the period of limitations, whatever the statement is called.

 An unsigned return, is not a return for purposes of Section 6501 and does not start the running of the limitations period on assessment. See Vaira v. Comm'r, 52 TC 986 (1969) rev'd on other grounds, 444 F.2d 770 (3rd Cir. 1971); Doll v. Comm'r, 358 F.2d 713 (3rd Cir. 1966); Reaves v. Comm'r, 31 TC 690 91958), aff'd 295, 336 (5th Cir. 1961). Jarvis v. Comm'r 78 TC 646 91982) (Form 1040) reporting each item "less than" specified de minimis amounts held not to be a return. since it did not contain information from which tax could be computed; citing United States v. Porth, 426 F2d 519 (10th Cir. 1970), cert.denied, 400 US 824 (1970).  See also Edwards v. Comm'r 680 F2d 1268 (9th Cir. 1982) (protest type returns were not valid returns starting the statute of limitations); Ledbetter v. IRS, 837 F.2d 708 (5th Cir. 1988) (deletion of verification on return; obliterating words "under penalty of perjury" rendered returns invalid, so that tax could be assessed at any time).  See also Beard v. Comm'r, 82 TC 766, 1984) (return that had been tampered with held not to constitute a return).


In other words, the Tenth Circuit has taken the position that an unsigned return makes a "self-assessment" for purposes of Section 6702, but the Courts in general have taken the position that an unsigned return does not make a "self assessment" for purposes of Section 6501.  Since the Court has chosen to take opposite definitions of the meaning of a self-assessment depending on the Statute and since the law is inconsistent, a layman should not be sanctioned for mis-understanding such inconsistent law. Lay individuals believe that the words in the English Language are consistent in their meaning and cannot comprehend that a self- assessment could mean one thing in one statute and then something else in another statute.


Furthermore, the government and the courts also take the position that an unsigned return does not make a "self- assessment" and therefore is not a return for purposes of 26 USC 7201 and 7203.


The plaintiff is positive that this honorable Court would instruct a jury in a 7201 or 7203 case that an individual who had filed an unsigned return did not make a "self-assessment," and therefore did not file a return.


Wherefore it is prayed that this honorable Court will take into account that fact that the Courts and the IRS have an inconsistent definition of a "self-assessment" and a "tax return" when this honorable Court sanctions the plaintiff on January 13, 1995; and that this honorable Court will note that it is a violation of the due process clause of the Fifth Amendment to sanction a layman frivolous return when the Courts, for purposes, of all other statutes in the Internal Revenue Code, would rule that the layman did NOT file a return.

Dear Willie:

I attended a Seminar and I became a client and received your materials. There is a lot of stuff in those books, and I don't know where to start.  What can I do?  I really want to make a difference!

Sincerely,

Mover and Shaker

_________________________

Dear Mover and Shaker:

It is great to hear from you and to know that there are still people who are joining our cause after so many years of oppression by the IRS.  I do not have an easy answer to your question.  Each case is individual and each person must understand all his options and then pick one that is comfortable for him. Be sure to read my book, Why No One is Required to File Tax Returns.
In order to really do it right, you are going to need individual assistance.   Each case has individual facts.  I will be available for your assistance and will help you figure out the plan you wish to use.  Unfortunately, there are no short cuts.  You really do need individual attention from someone who has walked the road before.
SENTENCING GUIDELINES

(This article was written in the early 1990s and is reprinted here for historical information.)

In the late 1980s, the Congress has enacted new sentencing guidelines.  The purpose of these guidelines is to make sentences that are handed out by judges more even. Several pages from the Federal Sentencing Guidelines Manual (1991) Edition are included in this chapter.  These pages relate to the sentences for 26 USC 7201 and 7203 offenses.


If you are interested in further research, we suggest that you order a copy of the Manual from West Publishing Company.  Call them at 1-800-328-9352 to place your order.


In order to get an idea of how the guidelines work in relation to the time spent in prison, let's take a look at a situation involving a "willful failure to file" conviction. 

If an individual is convicted of willful failure to file and the amount of tax loss is between $20,000 and $40,000; the sentence will be 6 to 12 months if there are no added factors.  Please look through the attached pages and follow the process for yourself.


As you can see, a tax loss of 20,000 to 40,000 makes an offense level of 10 (See the attached Tax Table).  If you look on the sentencing table an offense level of 10 results in 6 to 12 months.


Previously there was a reason for individuals to plea bargain, now it seems that everyone will probably go to trial.  Also, in the past, many individuals who were convicted of 7201 and 7203 convictions spent no prison time or only a few months.  That will now change as the judge will have to give the sentence after a jury conviction even if he believes the individual is not "willful."


Recently, in one case, the judge sentenced a patriot to home detention in lieu of imprisonment.  As of November 1, 1989, home detention may be substituted for imprisonment.  An offender may also be sentenced and placed on work release status.


It appears to this writer that the average sentence for most patriots that lose in a criminal trial will be about one year.  Our low prison time record is probably a thing of the past considering the new guidelines.  Since there is no reason for an individual to plea bargain, the courts will be stacked up with more cases than ever and they will probably have trouble in dealing with them timely.  Many individuals may be able to win on Speedy Trial Act violations.


Congress seems intent on making sure that patriots spend time in prison and they have done their best to take the decision out of the hands of the Federal Judges.  It seems, they have done a rather good job of it.


If an individual is convicted on offenses previous to 1987, the previous offenses will fall under previous law and the offenses after 1987 will fall under the new Sentencing Guidelines.


If you decide to purchase the Sentencing Guidelines Manual, you will see that it is very difficult to understand. There are probably many judges and prosecutors that are pulling their hair out trying to figure out the appropriate sentences.


Anyway, the several pages attached to this chapter should give you a flavor of the current situation.

SHARPEN YOUR THINKING

The Freedom Movement is full of KOOKS!  And the answer is so very, very easy.  Just take a look at U. S. v. Sharp, 920 F.2d. 1167 94th Cir. 1990).  Believe it or not, the majority of individuals applying for the $50,000 reward that Bill Conklin offered are individuals in the Freedom Movement who, for various ridiculous reason, think that, they don't waive their Fifth Amendment Rights when they file a return. We are our own worst enemies. We don't need any complicated arguments about federal jurisdiction.  The ZIP Code people are total looney-toones.  Some guys in Oregon applied for my reward and argued some ridiculous stuff about military jurisdiction.  They signed their letter with fingerprints.  I signed my response with a footprint.


The Freedom Movement is its own worst enemy.  There is no requirement to file a return.  The IRS states specifically that filing returns is voluntary.  The IRS Privacy Act Notice specifically states that any information that an individual gives to them can be given to the Department of Justice and they state that individuals are required to file returns for tax they are liable for.  The only way you become liable is to file a return.



The KOOKS that are filing 1040 NR returns who live in one of the 50 states are in for some interesting criminal litigation.  That is probably good, because the heat will be off the people who really know the simple answer.


There is no place for an income tax that has criminal liabilities and an alleged filing requirement that requires individuals to waive their Fifth Amendment Rights.


Let's call a spade a spade.  All the KOOKS in the Freedom Movement who are filing 1040 NR's who live in the 50 states, or who are taking the position that they are not required to file or some other garbage because they are non- resident aliens are simply nuts!!!!!!!


Why do individuals in the Freedom Movement raise ridiculous garbage when the Circuit Court agrees with our Fifth Amendment Argument.  Just take a look at  U. S. v. Sharp, 920 F2d 1167 (4th Circuit 1990); and also take a look at U. S. v. Argomaniz, 925 F.2d 1349 (11th Cir. 1992).


The Fifth Amendment will either kill the income tax or the income tax will kill the Fifth Amendment.  Let's stick to an issue that has a chance of winning;  Why should we argue stuff that looses in the courts and that no jury can understand.  With all the KOOKS in the Freedom Movement, the IRS must be laughing all the way to the bank!!!!!!!







Let the Sun Shine on the Fifth Amendment





The Arrow points the way to the next IRS seizure, there is always something for the IRS weasels to take!
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