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IRS SEIZURE PROCEDURE AND STATE QUIET TITLE ACTIONS
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For the last 20 years, patriots across the country have been filing Quiet Title Actions against the IRS to protect their property.  The IRS violates assessment procedures.  There have been some wins and some losses.  It is very difficult to bust the entire assessment system and the wins we have achieved generally were wins based on a particular faulty procedure such as failure to issue a Statutory Notice of Deficiency.


Back in the early 90’s, down in Tulsa, Vern Holland conducted a great workshop discussing the issue of State Quiet Title Actions against the individuals who purchase real estate sold by the IRS.  This is an extremely exciting concept because the IRS really does make a lot of mistakes in the seizure procedures they use to sell a house.

So let's look at what the IRS is supposed to do in a sale so that you will be able to evaluate if they messed  up or not.
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The IRS can sell seized personal and real property but they must follow definite procedures.  Section 6335 of the Internal Revenue Code authorizes IRS sales.  In general, Section 6335 requires that a notice of seizure is delivered to the owner of the property and that a notice of sale is to be delivered to the owner and be publicly made.  The sale must take place not less than ten nor more than forty days from the date of the notice of sale.  These notice and timing requirements must be followed or the sale is voidable.  See Margiotta v. District Director, 214 F.2d 518 (2Cir. 1954) (failure to post notice at two public places held fatal to validity of sale).  Also see United States v. Conry, 74-1 USTC Par. 9187 (ND Cal. 1974) (sale held invalid due to failure to notify property owner of sale's adjournment).


Once the IRS seizes property, they must give a written notice of seizure to the owner. (However, the IRS must give a Notice of Intent to Levy at least 30 days prior to the seizure situation: IRC 6331(d)). Form 2433 (Notice of Seizure) is used for this purpose.  The notice of Seizure must be (1) delivered to the owner or possessor personally; (2) left at his usual place of abode or at his place of business or (3) if the person cannot be located, it must be mailed to his last known address.  The notice must specify the sum demanded and must describe the seized property sufficiently to identify it.


Once the property is seized, the notice of sale must be given to the owner.  The IRS uses Form 2434 (Notice of Public Auction Sale) for the notice of sale.  The notice must be published in a newspaper published in the county where the seizure is made.


The IRS must hold the sale not less than ten days or more than forty days from the date public notice of the sale is given.  (IRC Section 6335(d)).  The sale is voidable if the IRS does not follow this time line. (Margiotta v. District Director, 214 F.2d 518 (2d Cir. 1954).  The individual must be given a notice of the appraised value of the property.  Before the sale, the IRS must determine a minimum bid. (IRC Section 6335(e)(1); Reg. Section 301.6335- 1(c)(3).


The IRS sells only the property or rights to property of the individual.  Therefore, if after the sale, it is determined that the individual did not have right, title, or interest in the property sold, the buyer suffers the loss. (That means the guy who bought the property gets the shaft).


Once the IRS has seized property, they must dispose of it by sale and apply the proceeds to the individual's liabilities in the manner stated in the IRC.  The individual whose property is seized may redeem read property within 180 days from the date of sale.  The redemption price is the purchase price with interest at the annual rate of 20 percent.


Following the sale of the property, the Revenue Officer is required to furnish the individual with a Seized Property Sale Report on IRS Form 2436.  Individuals who have property seized should carefully review Form 2436 to see that the IRS has followed the exact procedures required.


During the redemption period, the IRS monitors the process with a Form known as a Record 21 which is forwarded to the Special Procedures Staff immediately after a sale of real estate.  After the expiration of the redemption period, the IRS will give the title to the bidder with a Director's Deed.  If there are defects in the sale procedures, the individual may attack the validity of the deed.


This article is designed to whet your appetite for more. If every individual who lost real estate in a seizure-sale would get do a FOIA for his file from the IRS, and then would sue if he found defects, the IRS would have a difficult time selling real estate.  Hope you enjoyed these ideas. Hang in there.

Seizure


If you have received a Notice of Seizure on your dwelling, you might consider the attached letter.






    (Name)





    (current address)





   (City, State  Zip)






 July 26, 1990

(revenue officers name)

Revenue Officer

Internal Revenue Service

7601 S. Kostner Avenue

Chicago, IL  60652




   NOTICE TO PROSPECTIVE BIDDERS

Re:  The property legally described as:


(enter property description here)


Property tax id no: (enter the tax number off your tax bill)


and commonly known as (enter the street address, city, state, 


and zip code here).

Dear Mr. (revenue officers name):


I have been informed that you intend to sell the property described above. The Internal Revenue Service apparently alleges that I have an unpaid tax debt for the years ending 1983 through 1985. Upon a careful examination of the Congressionally mandated directives and consultation with my counsel, it is obvious that the Service has failed to afford me my absolute rights to procedural due process. Thus, any further collection actions against me will be null and void as a matter of law. A copy of this letter has been filed at the Cook County Courthouse. Additionally, a copy of this letter should be distributed to any prospective bidders. The procedural defects are as follows:


a.
Failure to assess.

The assessment is made by rendering a final determination as required by Title 26, United States Code, Section 6201, and then "recording the liability in accordance with the rules and regulations prescribed by the Secretary." IR Code Section 6203. Section 6201(a) of the Internal Revenue Code provides that:


"The Secretary is authorized and required to make the inquiries, determinations, and assessments of all taxes, imposed by this title...Such authority shall include the following:



(1) TAXES SHOWN ON RETURN. - The Secretary shall assess all taxes determined by the taxpayer or by the Secretary as to which returns or lists are made under this title."


Thus, the assessment authority of the Secretary of the Treasury contained in IR Code Section 6201(a) is to make inquiries determinations, and assessment of all taxes. Nowhere can I locate a delegation of authority via Treasury Regulations or otherwise for any person other than the Director to make the "final determination of the amount of liability" as directed by the above statute. The procedure or method for recording an assessment is set out in IR Code Section 6203 as follows:


"The assessment shall be made by recording the liability of the taxpayer in the office of the Secretary in accordance with rules or regulations prescribed by the Secretary."


As authorized under IR Code Section 6202, the Secretary has promulgated Treasury Regulations Section 301.6203-1 to clarify the procedure as follows:


"The District Director shall appoint one or more assessment officers ... and the assessment shall be made by an assessment officer signing the summary record of assessment. The summar record, through supporting records, shall provide identification of the taxpayer, the character of the liability assessed, the taxable period if applicable, and the amount of the assessment. The amount of the assessment shall in the case of tax shown on a return by the taxpayer, be the amount so shown, and in all other cases the amount of the assessment shall be the amount shown on the supporting list or record.  The date of the assessment is the date the summary record is signed by an assessment officer." Treas. Reg. 301.6203-1.
The Treasury has further explained the procedure for making the assessment in IR Manual 5312(1), MT 5300-1 (11/15/85), which states:


The assessment is made by an assessment officer designated by 
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the District Director or Service Center Director, as appropriate. The assessment officer signs a Form 23-C, Assessment Certificate, and this record, through supporting data, provides identification of the taxpayer by name and number, the taxable period, the nature of the tax and the amount assessed.


Numerous authorities have also explained the method of making an assessment, that is, specifically listing a taxpayer's liability. The mechanics consist of including on the Accounting Assessment Journals [or its substitute] the identification of the taxpayer by name and number, the taxable period, nature of the tax and the amount assessed. These intricate administrative procedures have been established both by Congress and by the Treasury Department. M. Saltzman, IRS Practice and Procedures, section 10.02 (1981), succinctly states what constitutes the act of assessment as follows:


The method of making an assessment - that is, recording a taxpayer's liability - does not materially change whether the assessment is normal, deficiency, jeopardy, or bankruptcy assessment. ... (T)he admitted liability of the taxpayer is entered on an assessment list with his name, an identifying number, the taxable period, and the type of tax.


On any date, the total tax liability of all taxpayers for each type of tax to be assessed on the day is summarized on Form 23-C, 'Assessment Certificate.' It sets forth the types and amounts of tax to be assessed on the date. When signed by an assessment officer in the service center, it constitutes an assessment for purposes of the Code.


Therefore, "[a]ssessment of tax is the Service's official recognition and recording of a taxpayer's liability." Miche & Horvitz, Remedies to Wrongful Seizures: An Analysis of the Determination, Notification, Demand, and Levy Processes, 9 Review of Taxation of Individuals 254, 262 (1985). The basis of collecting is the assessment. An assessment is an administrative creation of the tax liability. Until the assessment has been made, the tax has not been found to be owing. In re Western Trading Co., 340 F. Supp. 1130 (D.Nev. 1972). For a tax liability to be duly collectible, it must have been properly assessed. Estate of Goetz v. United States, 286 F. Supp. 128, 131 (D.Mo. 1968). These statutory procedures must be followed in the process of administratively collecting taxes. See also Bull v.  United States, 295 U.S. 247 (1935); Ewing v. United States, 711 F.Supp. 265 (W.D.N.C. 1989).


The Code and Treasury Regulations are specific as to the method of assessment and the language of such statute and regulation precludes the use of "computer generated" assessments. A valid assessment against me does not exist and, therefore, I demand that the Service abate its collection process immediately.


b. Notice and Demand.

In addition to not recording an assessment against me, the Service has failed to issue and mail a statutory Notice of Assessment and Demand for Payment as required by IR Code Section 6303(a). After an assessment has been made, that is, determining and recording the individuals liability pursuant to IR Code Sections 6201, 6203 and Treas. Reg. 301.6203-1, the next procedural requirement in the  administrative assessment/collection process before collection of the tax is the notification of an assessment having been made pursuant to IR Code Section 6303(a). Section 6303(a) provides:


"Where it is not otherwise provided by this title, the Secretary shall, as soon as practicable, and within 60 days, after the making of an assessment of a tax pursuant to section 6203, give notice to each person liable for the unpaid tax, stating the amount and demanding payment thereof. Such notice 
shall be left at the dwelling or usual place of business of such person, or shall be sent by mail to such person's last known address."


The Secretary's failure to send a valid notice and demand nullifies the assessment and any action the Service may have attempted to collect the amount assessed. No lien can arise, nor can a levy be effective, absent a notice and demand. See Jersey Shore Bank v. United States, 107 S,Ct. 782, 785 (1987); United States v. Berman, 825 F.2d 1363 (6th Cir. 1987); United States v. Jersey Shore Bank, 781 F2d 974 (3rd Cir. 1986); United States v. Associates Commercial Corp., 721 F.2d 1094 (7th Cir. 1983); Bauer v. Foley, 404 F.2d 1215 (2d Cir. 1968); United States v. Ball, 326 F.2d 898, 901 (4th Cir. 1964); Jenkins v. Smith, 99 F.2d 827 (2d Cir. 1938). Further, the Ninth Circuit held in United States v. Guon, 71-1 U.S.T.C. 9441 (9th Cir. 1971), that even though a tax lien had been created, it was not in effect since notice and demand for payment had not been made.


Further, the language contained within "Section 6303(a) not only requires the government to 'give notice to each person liable for the amount of the tax,' it also requires notice of a particular kind: i.e., one 'stating the amount and demanding payment thereof.  ' In other words, a section 6303(a) notice consists of two discreet elements: (i) notice of the amount that has been assessed and (ii) a demand that the individual receiving the notice presently satisfy that assessment." United States v. Jersey Shore Bank, 781 F.2d at 978. The Service has given its example of the language the Section 6303(a) notice should contain in its own internal procedures which require certain standard statements to be contained on the "balance due notices." See  IR Manual 3(17)(46)6.2, MT 3(17)00-174, p3(17)(46)0-45 (1-1-88).


I.R.C. Sections 6303(a) and 6331(d) require totally separate and distinct notices for entirely different purposes. Congress wanted additional safeguards for the individual before the IRS was authorized to levy upon the salary, wages or other property of any person with respect to any unpaid tax. With the Tax Equity and Fiscal Responsibility Act of 1982, H.R. 4961, P.L. 97-248 (Dec. 31, 1982), Congress added I.R.C. Section 6331(d) to the Code. Section 6331(d) requires that the IRS notify the taxpayer in writing of its intention to make such levy and absolutely prohibits levy action until ten days after said notice.


These notices have not been sent which further voids any collection activity.


c. Delegated authority to levy.

My counsel and I have carefully examined the chain of delegated authority from the Secretary down to you, Revenue Officer (revenue officers name), and it is clear that you do not have the authority to levy on the subject real property. Therefore, any action by you is unauthorized as a matter of law.


d. Notice under Section 6335.

The lien, levy, seizure and prospective sale of the above described property are invalid and defective because of the failure of the employees and agents of the UNITED STATES OF AMERICA to comply with statutory and procedural requirements under Title 26 of the United States Code. Thus, any Certificate of Sale or Director's Deed issued to the prospective purchaser will be null, void and valueless as a matter of law. Prospective purchasers are hereby put on notice that a lawsuit will be filed to remove any claimed interest in and to the above-described real property. A copy of this notice to prospective purchasers has been filed with the Cook County Recorder of Deeds. The procedural defects are as follows:


A.
Failure to serve Form 668B "Levy" in accordance with the 



Internal Revenue Manual;


B.
Failure to secure prior written approval from the Branch 



Chief prior to seizure;


c.
Failure to serve Notice of Seizure as required by Section 
6335(a);

     D.
Failure to fully and properly describe the property in accordance with IRC Section 6335(b) and the Internal Revenue Manual;

     E.
Failure to issue and serve Notices of Sale as required by Section 6335(b);

     F.
Failure to notify parties of the right to redemption of the property as required by Section 6337(b);

     G.
Failure to fully publish Notice of Sale in the publication required by Section 6335(b);

     H.
Failure to post Notice of Sale at the post office nearest the alleged seized property as required by Section 6335(b);

     I.
Failure to post Notices of Sale in at least two other public places than the U.S. Post Office as required by Section 6335(b);

     J.
Failure to exercise due diligence to deliver all notices as required by the Internal Revenue Code and IR Manual.


Governmental seizure and sale of property is one of the most potent weapons in the government's tax collection arsenal. The consequences of seizure and sale are often staggering and irreversible. In this vain, Congress has imposed precise strictures on the seizure and sale of property to satisfy legitimate tax deficiencies,  The Section 6335 notice requirements are designed to protect the taxpayer. Reece v. Scoaains, 506 F.2d 967 (5th Cir.  1975). It is held that strict compliance with statutory provisions is required to validate tax sales. Thatcher v. Powell, 19 U.S. 54, 

56 ("... the person invested with such a power [of sale] must pursue with precision the course prescribed by law, or his act is invalid ..."); Silver Bell Industries, Inc. v. United States, 76-1 

U.S.T.C. 9432; Maraiotta v. District Director, 214 F.2d 518 (2d Cir. 1954); Johnson v. Gartlan, 470 F.2d 1104 (4th Cir. 1973); Douglas v. United States, 562 F.Supp. 593 (D.C.Ga. 1983); Howard v. Adle, 538 F.Supp. 504 (D.C.Mich. 1982); In re Dunne Trucking Co., 32 B.R. 182 (Bkrtcy. Iowa 1983); Jones v. New Pittsburgh Courier Pub. Co., 364 A.2d 1315 (Pa. 1976), cert. denied, 430 U.S. 984, 97 s.Ct. 1680, 52 L.Ed.2d 378. Failure on the part of the government to comply with the precise strictures of the notice requirements of Section 6335 voids the sale. Aqua Bar & Lounge v. United States, 438 F.Supp. 655 (E.D.Pa. 1977). See also Ringer v. Basile, 645 F.Supp. 1517, 1524 (D.Colo. 1986).


The employees and agents of the UNITED STATES OF AMERICA, as described above, have failed to comply with the Congressionally mandated notice requirements as provided by Title 26, United States Code, Sections 6335(a) & (b) and the IR Manual. Title 26, Section 6335(a) provides:


As soon as practicable after seizure of property, notice in writing shall be given by the Secretary to the owner of the property (or, in the case of personal property, the possessor thereof), or shall be left at his usual place of abode or business if he has such within the internal revenue district where the seizure is made. If the owner cannot be readily located, or has no dwelling or place of business within such district, the notice may be mailed to his last known address.

Title 26, United States Code, Section 6335(b) provides:


The Secretary shall as soon as practicable after seizure of the property give notice to the owner, in the manner prescribed in subsection (a),....

The IR Manual 56(13)7.1 is even more explicit and provides:


(1) ... A copy of the notice of sale must be provided by regular mail to all interests of record (joint owners, senior 


and junior lienholders, nominees, transferees, etc,) to the address reflected on Form 2434-B and also to a more current address if shown.


(2) The original notice will be delivered to the taxpayer personally or left at his/her usual place of abode or business if he/she has such within the district where the seizure is made. If personal service has been attempted but could not be

accomplished, or the taxpayer has no dwelling or place of business within the district, the notice will be sent by certified mail, return receipt requested to the taxpayer's last known address within two business days of the attempted personal contact. If real property is being offered for sale, reasonable efforts should be made to deliver the notice to the taxpayer personally, at which time the taxpayer should be informed of the right to redeem the property at any time prior to sale or within 180 days after the sale. ... However, in the case of real property, if the taxpayer is not the owner of record, the original notice of sale should be furnished to the owner of record and a copy delivered to the taxpayer.


Thus, after levy, but before sale, a notice of seizure and a notice of sale must be served upon the owner or holder of rights to have a valid sale. Failure of, or defect in, either notice causes the sale to be invalid. In re Dunne Trucking Co., 32 B.R. at 187, citing Johnson v. Gartlan, 334 F.Supp. 438 (1971), rev'd on another issue, 470 F.2d 1104 (1973); Reece v. Scoqqins, 506 F.2 967 (1975).


d. Unauthorized disclosure.

Finally, since the Service failed to follow the requisite procedures, any liens or levy pursuant to the invalid assessment might constitute unauthorized disclosure in violation of 26 U.S.C. 

6103. See e.g., Husby v. United States, 672 F.Supp. 442 (N.D.Cal. 1987); Rorex v. Traynor, 771 F.2d 383 (8th Cir. 1985).


The Rorex Court reasoned that to ignore the legality of the underlying levy would allow IRS employees to "disclose information about any taxpayer simply by making the disclosure in the form of a notice of levy." Id. at 386. IR Code section 7431(a)(1) provides: 


Disclosure by employee of United States. If any officer or employee of the United States knowingly, or by reason of negligence, discloses any return or return information with respect to a taxpayer in violation of any provision of section 6103, such taxpayer may bring a civil action for damages against the United States in a district court of the United States.

IR Code section 7431(c) provides:


Damages. In any action brought under subsection (a), upon a finding of liability on the part of the defendant, the defendant shall be liable to the plaintiff in an amount equal 


to the sum of--



(1)  the greater of--

          (A)  $1,000 for each act of unauthorized disclosure of a return or return information with respect to which such defendant is found liable, or



(B)  the sum of--

               (i)  the actual damages sustained by the plaintiff as a result of such unauthorized disclosure, plus

               (ii) in the case of a willful disclosure or a disclosure which is the result of gross negligence, punitive damages, plus



(2) the costs of the action.


Therefore, Mr. (revenue officers name), you are on notice that the liens and levy pursuant to the invalid assessments are invalid and if they are not immediately removed you will be knowingly and/or negligently in violation of the law.



NOTICE TO PROSPECTIVE PURCHASER'S OBLIGATIONS

The prospective purchaser is also on notice that he/she has the obligation to exercise due diligence to assure that the Internal Revenue Service has complied with all procedural and statutory requirements. Title 26, United States Code, Section 6339(b)(2) provides that the Director's Deed will be valid only if the proceedings of the Secretary have been substantially in accordance with the provisions of law.


Expecting an immediate response,








(full name);

CC: Filed with the Cook County Recorder of Deeds


District Director


File
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Don’t let the IRS sell your stuff!





The IRS seized a store and it is offering a discount on the inventory.  What a deal!





The Income Tax is a Money Tree for the IRS!
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