The Anti-IRS News

The Anti IRS News is a publication and copyright of Bill Conklin, Tax Consultant, 3296 Raleigh St., Denver, Colorado 80212; (303) 455-0837; FAX (303) 480-1799; Information contained herein does not constitute legal advice. E-mail: Willieco@aol.com; Find Bill Conklin’s Web Site on the World Wide Web: www.anti-irs.com (stat.not)
Volume 11  Issue 9  September, 2006
[image: image1.wmf]
THE SPEEDY TRIAL ACT


 The Sixth Amendment to the United States Constitution provides that "In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial..."  Also, the Speedy Trial Act, 18 U.S.C. Section 3161-3174, sets up specific time limitations for the conduct of a criminal case.  The remedy for deprivation of the constitutional right to a speedy trial is the dismissal of the charge.  (Strunk v. U.S., 412 U.S. 434, 440 (1973).


 The determination of whether a defendant has been denied a speedy trial is made according to the Supreme Court test which was established in Barker v. Wingo, 407 U.S. 514 (1972).  There are four factors involved in the balance:  (1) the length of the delay; (2) the reasons for the delay; (3) the timeliness of the defendant's assertion of the violation of the Speedy Trial Act; and (4) the degree of prejudice which the defendant suffered.  407 U.S. at 530.


 It is necessary for the defendant to made a preliminary showing that the length of the delay was prejudicial to him. See Barker v.  Wingok 407 U.S. at 530 U.S. v. Walters, 591 F.2d 1195, 1201 (5th Cir.).  If there is a delay which appears intentional and a strategic advantage is gained by the government, the defendant has a valid argument.  See Barker v. Wingo, 4407 U.S. at 531; U.S. v. Henry 615 F.2d 
1223 (9th Cir. 1980); U.S. v. Carter, 603 F.2d 1204.  However if the delay is beyond the control of the prosecution, the delay is not viewed as critically 
by the  courts.


 If you are a criminal defendant and you wish to assert the Speedy Trial Violation, it is imperative that you do it
 as soon as possible.  In Barker v. Wingo, 407 U.S. at 522, the Court determined that the failure to assert a right during the delay is not necessarily a waiver, but it will weigh against the defendant.  If you wish to defeat the government on a speedy trial violation you must show actual prejudice. 
407 US at 532. As a defendant, you must show that there has been prejudice from one of the following three areas.  (1) oppressive pretrial incarceration, (2) anxiety and concern, and (3) impairment of defenses.  Allegations of prejudice must be specific and not general.  U.S. v. Metz, 608 F.2d at 152.


 The period of time from the date a motion is filed or made orally through the date of the disposition of the motion is excludable under 18 USC 3161(h)(1)(F).


 As you can see, the Speedy Trial Act gives you certain rights, but you 
have to be familiar with your rights, you have to raise the issues and the result of any claim of a Speedy Trial violation will depend on the fact circumstances in your case.  

From Freedom to Slavery


Gerry Spence, the attorney who defended Randy Weaver has just written a great new book entitled:  From Freedom to Slavery: The Rebirth of Tyranny in America; St. Martin's Press, 175 Fifth Avenue, New York, N.Y. 10010.  The book sells for $10.95 in paperback and it is a fabulous read.


Gerry talks about what has happened to America and he writes in a very fluid and easily understood style.  This book is a perfect book to give a friend who doesn't quite understand what is happening in this country.  Gerry writes so that the layman can understand.  He shows that "the danger in America is that people, tied to their televisions for the major portions of their lives, finally come to believe that corporate America speaks for them." Gerry knows that we are not a democracy, we are a corporate oligarchy.  "Corporate money has bought the country; it elects our presidents and selects our congressmen... and our judges.  In our country the "nonbreathers" are given unlimited license to squander the resources of the world and to turn the living earth to a dead and poisonous crust, and to possess the wealth of the earth while the masses of mankind struggle and starve in invisible shackles."  Gerry understands.


He starts his book with a letter to a friend explaining why he is defending Randy Weaver. The letter is quoted in part here to give you a whiff of Gerry's great writing style: 

     ...I met Randy Weaver  in jail on the evening of his surrender.  His eyes had no light in them...His son was dead.  His friend was near death.  Weaver himself had been wounded.  He had lost his freedom.  He had lost it all....


     Randy Weaver's principal crime against the government had been his failure to appear in court on a charge of possessing illegal firearms.  The first crime was not his.  He had been entrapped-intentionally, systematically, patiently, purposely entrapped-by a federal agent...the idea of selling an illegal firearm had never entered his mind until the government agent encouraged him to act illegally.


     ...In this country we embrace the myth that we are still a democracy when we know that we are not a democracy, that we are not free, the government does not serve us but subjugates us.  Although we give lip service to the notion of freedom, we know the government....has become the people's master.


     ...That none of us have felt responsible for having lost our freedom has been a part of an insidious progression....


     ...I have said that I was attracted to the case out of my own pain.  Let me tell you the facts:  A crack team of trained government marksmen sneaked on to Randy Weaver's small isolated acreage...The wore camouflage suits and were heavily armed. They gave Randy no warning of their coming.  They came without a warrant. They never identified themselves...When the dogs (Randy's dogs) discovered the intruders, they raised a ruckus...


     When the government agents were confronted with the barking..they shot Striker (the dog).  The boy, (Randy's son) barely larger than a ten year old child, heard his dog's yelp, saw the dog fall dead, and as a fourteen year old might, he returned the fire.  Then the government agents shot the child in the arm.  He turned and ran, the arm flopping, and when he did the officers, still unidentified as such, shot the child in the back and killed him.


     .....Later the same day, Randy...and Vicki, Randy's wife went down to  where the boy lay...the government snipers opened fire, Randy was hit in the shoulder... Vicki, with her ten month old baby in her arms stood holding the door open.  As the three entered the house Vicki was shot and slowly fell to her knees, her head resting on the floor... half of her face was blown away.


.....The ultimate enemy of any people is not the angry hate groups that fester within, but a government itself that has lost its respect for the individual. The ultimate enemy of democracy is not the drug dealer or the crooked politician or the crazed skinhead.  The ultimate enemy is the New King that has become so powerful it can murder its own citizens with impunity....


       -------------------------------


     As  many readers know, Gerry Spence handled the Randy Weaver trial and won.  If you are frustrated with our government and you believe that we must have a change, then you must read From Freedom To Slavery, and while you are at it, buy a copy for a friend.

Dear Willie:

I have recently declared Bankruptcy against the IRS but it doesn't seem to have done any good.  I got a discharge of the all my dischargeable debts in a Chapter 7 but now the IRS has levied my wages.  What do I do?

Sincerely,

Levied

-------------------------

Believe it or not, the IRS doesn't pay much attention to a bankruptcy unless you make them.  Filing the bankruptcy and getting the discharge is the easy part.  You must make sure that your taxes fit the dischargeable requirements and then you must either file an adversary proceeding in the bankruptcy or file a request with Special Procedures after the bankruptcy and ask them to remove the Federal Tax Lien. Individuals who just file a bankruptcy and get a discharge are sadly mistaken if they think that is the end of IRS tyranny.  It is also possible that the IRS has alleged fraud and if you didn't litigate the issue in Tax Court, you will have to litigate in Bankruptcy Court.  If you lose on the fraud issue, you can still bankrupt the tax but you will have to do a Chapter 13 instead.  If the taxes are dischargeable under a Chapter 7 except for the fraud, then you should be able to get out of the situation with three years of payments of disposable income.  Thanks for writing.

Sincerely,

Willie

AN EXCELLENT REPOSITORY OF WEALTH

       A friend of mine is a stamp collector and he mentioned to me

that stamps are an excellent way to store wealth.  Also, an individual crossing international borders with a few postage stamps that may be worth up to several hundred thousand dollars is not likely

to attract a lot of attention from the border guards.  He says that

individuals who want to invest money in a manner that will not give the

government a fountain of information regarding their assets might

consider the use of collectable postage stamps.  They are small,

lightweight, and can be carried between international borders without attracting attention and without violating the laws regarding the amounts of funds allowed to be imported or exported.  The only hitch is that you have to know what you are doing.  Of course, there are

individuals who understand these kinds of investments who act as

consultants to those who are not in the know.  If you are an individual

who wants to invest money in a lightweight, valuable commodity that is easy to carry and store,  you might consider an investment in postage

stamps.
YOUR STAR

     Life can be difficult and many of us follow the easy path.  We do

what we do because we want society to approve of us.  A position on

the front lines of the Freedom Movement is not easy.  Society does not approve of individuals who challenge the system.  Actually our culture, as all cultures, creates a mythology by which we live.  One of the principal assumptive components of our mythological system is the following belief:  "America is the greatest country, our government is pursuing the path it was given by God and good citizens pay taxes and file tax returns.  Everyone is required to file tax returns and we all know that."

     So you can see, when you choose to enter on the front lines of the Freedom Movement and you take a position that is unpopular, you can expect society to punish you for it.  The fact of the matter is,

however, that some of you must follow your star.  You are so driven by the quest for justice, truth and freedom, that, no matter what the

consequences, you must take your position and continue on your path.

Obviously, individuals who follow their star will have difficulties.

They will have trials and tribulations that they will never encounter

if they bury the feeling they have to follow their star and they allow

the "shoulds" of society to control them.

     If you are following your star, you should be proud and you should

realize that not everyone is capable of even discerning that such a

quest is possible.  The personal growth you will achieve will be the

reward.  You may be ostracized by society, you may loose your

property, you may loose your freedom; but when you look back at your life, you will be proud.  You will know that you followed your star.

     If you follow your star, and you find that a position of confrontation with the IRS is your destiny; then take a breath and do it; your life will be richer for the risk.

Dear Willie:

Could you explain how our system of legal precedents works?

Sincerely,

Paul Pro Se

____________________________

Dear Paul:

That is a good question, lets take a look at how the system works.  The guiding system of judicial precedents used in this country is known as the doctrine of stare decisis. This principle requires that a point of law established in a previous case must be followed by the court and courts inferior to it unless there is an overwhelming reason to change that principle or to distinguish the legal or factual issues of the present case from the precedent. Stare Decisis actually means "let the decision stand." The court will attempt to build a case on prior decisions and thereby show that it is following the existing law on the subject by acting in a predictable, fair and reasonable manner.  Judge Cardozo in his book the Nature of the Judicial Process (New Haven: Yale University Press, 1970;
p.34), describes the principle of Stare Decisis as follows:

    
        The first thing...the judge does is to compare the cases before him with the precedents, whether stored in his mind or hidden in the books...Back of precedents are the basic juridical conceptions which are the postulates of judicial reasoning, and farther back are the habits of life, in institutions of society, in which those conceptions have their origin, and which, by a process of interaction, have modified in turn. Nonetheless, in a system so highly developed as our own, precedents have so covered the ground that they fix the point of departure from which the labor of the judge begins.  Almost invariably his first step is to examine and compare them.  If they are plain and to the point, there may be need of nothing more.  Stare decisis is at least the everyday working rules of our law.       It is a process of search, comparison, and little more.  Some judges seldom get beyond that process in any case.  Their notion of their duty is to match the colors of the case at hand against the colors of many sample cases spread out upon    
their desk.  The sample nearest in shade supplies the applicable rule.  But, of course, no system of living law can be evolved by such a process, and no judge of a high court, worthy of his office, views the function of his place so narrowly.  If that were all there was to our calling, there would be little intellectual interest about it.  The man who had the best card index of the cases would also be the wisest judge.  It is when the colors do not match, when the references in the index fail, when there is no decisive precedent that the serious business of the judge begins. He must then fashion law for the litigants before him.  In fashioning it for them, he will be fashioning it for others.

So as you can see, a judge must pay attention to precedent but he can be creative.  It shouldn't be so hard, therefore, to get the Courts to pay attention to the issues in the Freedom Movement; but they are committed to protecting the abusive Federal Tax System, and they will go out of their way to ignore Stare Decisis when it is to their advantage.  If you want proof of that read Jeff Dickstein's book on Judicial Tyranny.

Sincerely,

Willie







The fact of the matter is,


however, that some of you must follow your star.  You are so driven by the quest for justice, truth and freedom, that, no matter what the


consequences, you must take your position and continue on your path.











Freddy Fish is a Lawyer for the Ocean Department of Justice.  He prosecutes other fish who speak out against the Federal Income Tax. He lives in a reef off the coast of Key West!  The government octopus has its tentacles everywhere!
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